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Webinar on Competition Law with Industry focus on
Construction Materials and Related Sectors
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What does the
Construction Materials
Industry need to know
about Competition Law?
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Overview

1. Hong Kong Competition Law Enforcement Regime

2. Examples of Prohibited Conducts

3. Hypothetical scenarios




1. Hong Kong Competition Law
Enforcement Regime

First Conduct Rule - prohibits agreements, concerted practices or
decisions of association of undertakings that has the object or
effect of harming competition in Hong Kong.

Second Conduct Rule - prohibits undertakings with substantial
market power from abusing that power by engaging in conduct
that has the object or effect of harming competition in Hong Kong.

Merger Rule - only concerns telecommunication sector




1. Updates on Competition
Enforcement Actions

Nutanix & Ors CTEA 1/2017
Background
o pid-rigging: submissions of ‘dummy bids’
o supply and installation of IT server system to YWCA

Status
o 4 out of 5 respondents found to have contravened first conduct rule

o Appeal pending (by some of the respondents and Commission)




1. Updates on Competition
Enforcement Actions

W. Hing & Ors CTEA 2/2017
Background
o Market sharing (each allocated 4 floors of each buildings)
o price-fixing (agreed on prices on joint flyer circulated to tenants)
o Public rental housing estate renovation services
Status
o All respondents found to have contravened first conduct rule
o Respondents ordered to pay pecuniary penalty
o Appeal pending (by some of the respondents)




1. Updates on Competition
Enforcement Actions

Kam Kwong & Ors CTEA 1/2018
Background
o Market sharing; price fixing
o Subsidized housing estate renovation services
Status
o 3 out of b respondents admitted liability
o Ongoing




1. Updates on Competition
Enforcement Actions

Fungs E&M & Ors CTEA 1/2019
Background
o Market sharing, price fixing
o Public rental housing estate renovation services
Status
o All respondents admitted liability

o Disqualification of a Respondent (a director) for 22 months




1. Updates on Competition
Enforcement Actions

Quantr & Or CTEA 1/2020
Background
o Price fixing and exchange of competitively sensitive information
o Qcean Park workflow automation project
Status
o All respondents admitted liability
o A respondent ordered to pay pecuniary penalty
o Further proceedings stayed upon compliance with Tribunal’s order




1. Updates on Competition
Enforcement Actions

T.H. Lee & Ors CTEA 2/2020
Background
o Price fixing, marketing sharing and/or bid-rigging
o Supply of textbooks to primary and secondary schools in Hong Kong
Status

o Early stage, ongoing




2. Examples of prohibited
conducts

First Conduct Rule:-

1. Price-fixing (&t E(H)
2. Exchange of information (3 A& #1)
Second Conduct Rule:-

3. Predatory pricing ($FEM:E(E)

4. Margin Squeeze (FI[JE#%ER)




2.1 Price-Fixing &ifEE

Definition: the direct or indirect of fixing of price
Meaning of price:
Not only final price

Includes any discount, rebate, allowance, price concession or other
advantage in relation to the supply of products: s.2 Competition
Ordinance




Example 1: Steel Abrasives
25 May 2016

5 Steel EEA- wide 1. Coordinate the 2003-2010 €36.9million
Abrasives introduction of a (varies

uniform calculation depending on
model for a common the parties)
scrap surcharge;

2. Introduce energy
surcharge;

3. Coordinate behaviour
with respect to
individual customers




Example 2: Re Bathroom Fittings
and Fixtures Cartel
23 June 2010

17 Bathroom Germany, 1. Coordination of annual price 1992to €622
fittings and Austria, increases; 2004 million
fixtures ltaly, France, 2. Coordination of price increases
manufacturers Belgium and on occasion of specific events

the (such as increase of raw
Netherlands material prices, road toll,

introduction of the euro);

3. Fixing of minimum prices and
rebates; and

4. exchange of commercially
sensitive information




2.2 Information Exchange*xZ # &4}
what can and cannot be exchanged

Types of information exchanged  Sensitive data e.g. prices, costs, e.g. Industry best practices;
turnover, sales, etc forecast of future demand

Individualised or aggregated and current and individualised data  Historical, aggregated and

age of data anonymised data

Frequency of exchange High frequency likely to facilitate N/A
a collusive outcome

Public or non-public information  Private and confidential Publicly available information
information




Example 1: Wirtschaftsvereinigung Stahl

(26 November 1997)

German steel
industry trade
association
and 16 of its
members

1.

2.

3.

data on deliveries by each producer of product in each of 1.
EU Member States 2.
deliveries of steel on national market by product according 3.
to qualities and by consumer industry

deliveries of certain qualities of steel by product in each of
the Member State

Individual

Recent (1 mth old)
Not available to
third parties




Example 2: UK CMA’s Final Report on “Aggregates,
cement and ready-mix concrete market investigation”
14 January 2014

5 Largest heavy building materials producers in GB

Vertically integrated: cement and aggregates
produced by the Majors are used for their own
downstream operations




2.3 Predatory Prlcmg

HEIEE
JINTT - X

Definition: when an undertaking with a substantial degree of market power deliberately incurring
losses in the short-run by lowering its prices to a level that other suppliers cannot compete and
are therefore forced to leave the market. Once the competitors are excluded, the undertaking can
then increase their prices to monopoly levels.

Rule 1: prices below average variable cost is prima facie abusive subject to legitimate commercial
objectives e.g.: (a) genuine promotion offer of limited duration; (b) minimize losses regarding
deteriorating products

Rule 2: prices below average total costs but above average variable costs ok unless evidence of
predatory strategy




Case AT.39711- Qualcomm
18 July 2019

60% market share worldwide for
UMTS chipsets

Growing company;
Main competitor of Qualcomm

Key customers e @




Case AT.39711- Qualcomm
18 July 2019

EU Commission found that:-

o Qualcomm sold certain amounts of these chipsets below ATC and for some sold below AVC.
o Qualcomm internal evidence demonstrates exclusionary intent vis-a-vis Icera.
> no valid objective justification or efficiency defence for its conduct.

o concluded Qualcomm engaged in predatory pricing

EU Commission fined Qualcomm €242 million




2.4 Margin Squeeze
AR P75 ER

a)

(dominant upstream
business)

Input price $ 8 / 8

B (A's

downstream C (rival business)

business

Retail price $ 10 10

Margin $ 2 2




Comp/38.784-
Wanadoo Espana v Telefonica
4 July 2007

Rival firm

Telefonica SA

Wanadoo
Espana

Daughter Telefdénica de
company XY ERERTAY




Comp/38.784-
Wanaddo Espana v Telefonica
4 July 2007

EU Commission held that the margin squeeze:

1. affected Telefonica's competitors’ ability to enter the relevant market and exert a
competitive constraint on Telefonica;

2. imposed unsustainable losses on equally efficient competitors: they were either
ultimately forced to exit or in any event constrained in their ability to invest and to grow;

3. led to the high level of Spanish retail prices (among (if not) the highest amongst EU-15).

EU Commission fined Telefonica €151,875,000




3. Hypothetical scenarios

Scenario 1:

ar EE**LF%A&%\%%H NEIBEAE MBS HEERENEIR - AR
1T NS HEEEMR - AXBERA& MNEEMiRFEHEER
WEA SRR

EAERMREIINEEER —RSKFHERESAKBHIANEIEE
MR ECEmBARmRFE T - BEERRFIRA ?




3. Hypothetical scenarios

Scenario 2

MREEB[ANSEBAEASBHA LM HERENER - ARRBITH
NhirhimiHEEm - AXBEIKA NirEMRRSZHEEmBIBERRME -

EARBEAKBOEAMZRFZHERVBNER - BB CEmMEBEMS
FIEE - BEEREXRGRFIRG ?




3. Hypothetical scenarios

Scenario 3:

RS F B ST LR EBRARER - —EEERHER
PR AR ABEEERMRBRZEER - HR - 7—E=2ED
2 ERZ HRRERBUTEAMED] / BURIRBIIEINERNME - S
wRa SRR o BIIRMEZBERINERES F1THRINASFIE - Ll
BB EERRFIRAE ?




3. Hypothetical scenarios

Scenario 4:

= EZBALBRREME FHEREEASHEIRE - B
E&Z%ﬁ—’%iﬁxﬁunﬁi/’ﬁiﬂﬁﬁu* B - R EEABLUE
15?% REIE BT S - LB A GENRR
FRB %%f%T?:ﬁ/\HE&ZEGT’#UJ:#UE’JE%E%EE.




3. Hypothetical scenarios

Scenario 5
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Thank You!

The full content of the webinar and the slides are also available online

EEEEXYHEBEZHRAE]

HONG KONG CONSTRUCTION MATERIALS
ASSOCIATION LIMITED
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Disclaimer

The contents of this webinar are for informational purposes only and do not constitute legal or other advice.




